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INTRODUCTION

Appellant/defendant Craig Lamar Foster was charged and convicted of count 1,
second degree murder of Janee Tatum (Pen. Code, § 187);! and count 2, attempted
murder of her husband, Herman Tatum, Jr. (88 664/187), with enhancements for
personally and intentionally discharging a firearm causing great bodily injury or death
(8 12022.53, subd. (d)). Defendant also pleaded no contest to count 3, possession of a
firearm by a felon (8 29800, subd. (a)(1)).

Defendant shot the two victims inside a bar following a brief verbal exchange
when defendant tried to pick up Janee. Defendant pulled a gun and fired four shots. One
shot fatally wounded Janee? in the head. Herman was shot twice in the back as he tried
to protect his wife; he survived. Immediately after the shooting, defendant fled to
Cleveland, Ohio, where he was arrested two months later. Defendant claimed Herman
was already holding a gun when he saw him in the bar, and defendant pulled his own
weapon and fired because he believed Herman was one of the people who might be
planning to kill him, even though there was no evidence that Herman and Janee knew
defendant. Herman admitted he was carrying his own weapon in a holster but testified
that he did not pull his gun until defendant fired the shots at them. None of the casings
recovered from the bar matched Herman’s gun. Defendant was sentenced to nine years
plus 65 years to life.

On appeal, defendant contends his defense attorney was prejudicially ineffective
for failing to move for an acquittal on the attempted murder charge when the People
rested their case. Defendant asserts the evidence introduced during the People’s case-in-

chief failed to show that he had express malice and the intent to kill Herman to support

L All further statutory references are to the Penal Code unless otherwise indicated.

2 \We will refer to the victims by their first names for clarity.



the attempted murder charge, and that such evidence was not introduced until the
People’s rebuttal case.

Defendant next argues the jury was not correctly instructed that transferred intent
could apply to his claim of self-defense, and such an instruction would have resulted in
his acquittal if the jury found he fired at Herman in self-defense, and the shot mistakenly
hit Janee.

Defendant claims the court erroneously instructed the jury with CALCRIM
No. 571, that imperfect self-defense did not apply when the perpetrator created the
incident through his own wrongful conduct.

Defendant contends the matter must be remanded because the court should have
stayed one of the terms that was imposed, the victim restitution order is not supported by
the evidence, and the court should consider whether to exercise its discretion to strike the
deadly weapon enhancements in light of the passage of Senate Bill 620 (SB 620).

We remand the matter for the sentencing issues and otherwise affirm.

EACTS?

The Hinton Center event

On the afternoon of Sunday, March 23, 2014, Herman Tatum and his father went
to a “Stop the Violence” gathering at the Hinton Center in Fresno. There were 20 to 30
people there. Herman and his father talked to friends and relatives, stayed for about 30 to

45 minutes, and then Herman went home.

3 Defendant was charged and convicted in count 11 of the attempted murder of
Herman. As noted above, defendant contends defense counsel was prejudicially
ineffective for failing to move for an acquittal after the prosecution rested and asserts the
prosecution’s evidence in the case-in-chief failed to prove express malice and intent
required for attempted murder. In order to address this contention in issue I, post, we will
set forth the evidence based on the order it was introduced at trial.



Alberta Malone also attended the event and took photographs of everyone having
a good time. One of the photographs showed defendant was at the event. There is no
evidence that defendant and Herman interacted in any way at the event.

The Crossroads bar

Later that evening, Herman was at home with his wife, Janee. Herman was a long
haul truck driver and scheduled to leave the next day. Janee suggested that they go to
The Crossroads bar as something fun to do that night. Herman agreed.

Herman and Janee arrived at the bar sometime between 10:00 p.m. and 11:00 p.m.
The bar was located in a small shopping center at the corner of Cedar and Shields in
Fresno. The bar’s interior was separated in certain segments. At the entrance door, there
was a curtained foyer followed by a dance floor, a barrier wall around the dance floor, a
stage for the band, and a U-shaped bar.

Herman testified that he was carrying a .45-caliber Glock handgun in a holster on
the right side of his belt, and the holster was inside his waistband. His shirt was hanging
over his belt and covered the gun holster. The gun was loaded but not cocked. He did
not have a concealed weapons permit. Herman testified he had lawfully purchased the
gun, and always carried it because he felt it would protect his family. Herman and Janee
belonged to a hunting club.

Herman testified there were 20 to 30 other patrons at the bar, including about half
the people who had been at the Hinton Center event. Everyone “pretty much knew each
other ... but everybody is not friends.”

Defendant’s statements to Janee and Herman

Herman testified about what happened at the Crossroads that night. Herman was
standing by the bar and talking to a friend. Janee was standing two feet behind Herman.
Defendant walked between Herman and his friend. Herman did not know

defendant but recognized him because defendant had been at the Hinton Center event

earlier that day.



Herman testified that defendant started to talk to Janee and said to her, “ ‘Hey, I
want to talk to you outside.” ” Janee turned around and told defendant, “ ‘Hey, I’'m
married. Idon’t do that.” ”

Defendant walked to Herman’s side and tapped him on the shoulder. Defendant
asked Herman, “ ‘Hey, is this your girl?’ ” Herman testified he replied in a “joking” way,
“‘No, it’s my wife.” ”

Herman testified defendant asked, ““ ‘Hey, is this your wife?’ ” Herman again said
she was his wife. Defendant said, “ “You know who I am?’ ” Herman said no.*

Herman testified he extended his hand, introduced himself, and tried to shake
defendant’s hand. Defendant did not shake his hand. Defendant said, *“ ‘Nah, we are
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going to leave it at that,” ” turned around, and said it was okay. Herman also said it was
okay. Herman testified he never pulled his firearm at that time because they did not
argue, and he thought the exchange ended. He never lifted his shirt to show the gun to
defendant.

Herman testified Janee told him to get another drink and then they could leave.
Herman asked the bartender for two more drinks and resumed his conversation with his
friend.

Defendant shoots Janee and Herman

When the drinks were ready, Herman turned to the bar to get them. Janee was still
standing in the same place. Herman never saw her talk to defendant. Herman looked to
the left and saw defendant rocking back and forth. Herman was not concerned about
defendant’s behavior because music was playing in the bar.

As Herman picked up the drinks, he heard someone say, “ ‘Now what, you bitch-

ass n[****r?> »

4 Shortly after the shooting, Herman told an officer that defendant said, “ ‘[Y]ou
don’t know who the f[**]k you are f]**]king with.” ”



Herman turned around and saw defendant and realized defendant had made the
statement. Herman did not know why defendant said that. Defendant was standing in the
same place and still rocking back and forth. Defendant’s right hand was extended, and he
was holding a handgun. Herman testified that he looked at defendant, but defendant
“wasn’t pointing [the gun] at me, though. He never pointed it at me. He had it pointed at
Janee.”

Herman testified he made “a left turn very fast” and tried to use his right hand to
knock the gun out of defendant’s hand. “My purpose of doing that is so I can get to my
wife. | figured if I can cover up my wife, anything I needed to do after that I could do.”
Herman took two large steps toward defendant, spun around, and his left elbow made
contact with defendant’s right hand.

Herman thought he had knocked the gun out of defendant’s hand and tried to get
to Janee to cover and protect her. Herman testified defendant never dropped the gun but
held onto it. Defendant regained control of the gun and “[r]epositioned his grip.”
Defendant stepped to the right “and he fired, boom.”

As the first shot was fired, Herman testified he was “running towards” Janee and
“reaching out to grab her” with his right hand. Herman was “maybe a step, step and a
half off” and “grabbed her elbow. I barely got my fingers on her, and I was trying” to
“throw my left arm over” to cover her body.

Herman testified that Janee fell backwards before he could reach her. Herman
heard a couple more gunshots. At that point, Herman realized he was also hit and fell to
the floor. Once he landed on the floor, Herman pulled out his own handgun, cocked it,
and looked for defendant but he was gone. Herman was positive that defendant never
saw that he was carrying a gun.

Herman held Janee on the floor and realized she had been shot in the head. She

was bleeding very badly. Herman’s neighbor approached and stood over them. Herman



handed his gun to the neighbor and told him to take it home. “I mean, what else can I do
with it? I mean, [ hadn’t fire[d] it. I didn’t do nothing with it.”

Herman testified defendant shot them about 30 minutes after defendant made his
initial statements to them. Herman did not notice if defendant walked in and out of the
bar before the shooting because he was not paying attention to him.

The victims’ injuries

The police received a dispatch to respond to the bar at 11:09 p.m., and Herman
and Janee were immediately transported to the hospital.

Janee had been shot once in the head. The bullet entered the front of her forehead,
fractured her skull, continued to the top portion of her head and through the soft tissue,
and resulted in bleeding outside and under the brain. She lapsed into a coma within a few
minutes of the injury. There was no gunshot residue or stippling on her forehead,
indicating the gun was fired at least two to three feet away from her. Janee died at the
hospital after being on a respirator for a few days.

Herman was shot twice and wounded in his back and lower buttocks. The wounds
were about 12 inches apart. He had surgery to remove the bullets and was in the hospital
for three days. Herman was unable to work for nine months because of his injuries. At
the time of trial, he sometimes had difficulty standing, his leg locked at times, and he
could not squat down.

The investigation

The officers found four nine-millimeter shell casings on the floor of the bar.
There was a fresh bullet hole through the wall of a store room.

An officer spoke to Herman at the hospital and obtained a statement about what
happened. The police also interviewed other patrons at the bar and obtained a physical
description of the gunman.

The officers learned from witnesses in the bar that earlier in the evening, the

possible gunman had been at a liquor store located in the same shopping center. The



police obtained surveillance video from the liquor store and obtained a still photograph of
a man who matched the witnesses’ descriptions of the gunman. The police also
examined Alberta Malone’s camera and found a photograph of someone who resembled
the person in the surveillance video.

Based on this information, the police prepared a photographic lineup that included
defendant’s picture and showed it to Herman and other witnesses at the bar. Defendant
was identified as the gunman.

Arrest of defendant

On May 2, 2014, defendant was arrested at an apartment in Cleveland, Ohio, by
officers attached to the Federal Bureau of Investigation’s violent crime task force.
Defendant was held in custody at the Cuyahoga County Jail. Defendant made a
telephone call from jail to someone on the same day that he was arrested. Defendant’s
call was monitored, and officers heard defendant make statements about the possible
location of a gun.

A few hours after he was arrested, the officers returned to the Cleveland apartment
where they had found defendant. The officers discovered a nine-millimeter handgun that
was under the plastic liner of a bathroom trash can. There was one bullet in the chamber
and additional bullets in the magazine.®

Firearms evidence

A criminalist compared the four nine-millimeter casings found on the bar’s floor
with the nine-millimeter handgun recovered from the Cleveland apartment where
defendant was arrested.

The criminalist testified she identified three casings as being fired from that nine-

millimeter handgun.

5 As we will discuss below, detectives from the Fresno Police Department traveled
to Cleveland and interviewed defendant while he was in custody there. The prosecution
introduced the entirety of defendant’s postarrest interview in rebuttal.



The fourth casing “had the same class characteristics,” but there were not enough
details to say “with absolute certainty” that it was also fired from defendant’s gun. The
criminalist testified it was “possible” the fourth casing was fired from another nine-
millimeter weapon but explained the fourth casing “most likely” was fired from
defendant’s gun and there just “was not enough there in detail for me to call it an
identification.”

The police also recovered Herman’s .45-caliber Glock pistol that he had at the bar
and gave to his neighbor. The criminalist examined Herman’s Glock handgun and
compared it with the four casings found in the bar. She testified that none of the casings
were fired from the .45-caliber Glock handgun because of “[t]he differences in caliber, so
those cartridge cases could not have been fired from that Glock. They were .9mm
caliber, which is much smaller diameter than .45 caliber pistol.”

Prosecution evidence from other bar patrons

Tony Ortega testified he was at the bar and talking to friends. A disc jockey was
playing music. Ortega did not hear any loud arguments or disturbances. After he had
been at the bar for about 30 minutes, the music suddenly stopped, and he thought the
speaker had blown out. He then heard gunshots. Ortega looked up and saw a man firing
a gun. Ortega later identified defendant as the gunman. Defendant’s right hand was fully
extended as he fired. Ortega heard three to five gunshots and saw a couple of flashes.
Ortega could not see who defendant was firing at. After he fired the final shot, defendant
walked out of the bar, and he was still carrying the gun. Ortega did not know him and
had never seen him before. Everyone was screaming and running after the shots were
fired. Ortega did not see anyone else with a gun.

Feliza Banuelos testified she was sitting at the bar and saw a man with dreadlocks
walk out of the building and then return. The man again walked out and then came back
inside. When he returned the second time, he was holding a handgun and started

shooting. She did not know the gunman. She ducked down and did not see what



happened. She did not hear any arguments before the gunshots and did not see anyone
else with a gun.

Alberta Malone testified about taking photographs at the Hinton Center event; she
further testified that defendant was also at the Hinton Center. Malone was also at the
Crossroads that night and took additional photographs at the bar. One photograph
showed Herman and Janee standing together. Malone testified that she heard gunshots
and immediately went down to the floor. She did not hear any arguments or yelling
before the gunshots. She later gave her camera to the police.b

DEFENDANT’S TRIAL TESTIMONY

Defendant testified at trial about the shooting. He went to the “Stop the Violence”
event at Hinton Center earlier that day. He was wearing a T-shirt that said “Nothing but
love Fresno” that he previously bought from someone who was throwing the event. He
stayed at the event for several hours, ate food, and drank two or three beers.

Defendant testified he was armed with a buck knife and a nine-millimeter handgun
that day. He carried the gun because of the violence in the area, and to protect himself
from “indirect” threats he had received. Defendant testified he previously obtained the
gun “from the streets” and had stored it “in an abandoned house.” The gun was loaded,
but he could not remember where he got the ammunition. Defendant put the gun in his
waistband and covered it with his shirt.

Later that evening, defendant went to the Crossroads with some people who had
been at the Hinton Center event. He briefly stopped at a nearby liquor store to buy
cigarettes. He smoked a cigarette outside and then went into the Crossroads. Defendant
testified he sat with his friends by the bar and drank a shot of Hennessey.

Defendant testified another friend invited him to go outside and smoke marijuana.

Defendant agreed and hurried to finish his drink. Defendant left the bar area and headed

6 The prosecution rested its case at this point.
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toward the door. Defendant testified he walked by Janee. Herman spun around and
blocked defendant’s path. Defendant testified he had never met Herman or Janee, he did
not know them, and he did not see them at the Hinton Center event.

Herman asked defendant what he said to his wife. Defendant replied that he did
not say anything to her. Janee approached Herman and said, *“ ‘Man, hold on, you
tripping,” ” and grabbed Herman’s arm. Herman told defendant, “ “Yeah, you better not
have say nothing to my wife.” ”

Defendant testified Herman “started to get angry like provoking or trying to just —
telling me as far as getting real hostile.”

Defendant testified he backed away from Herman and Janee; he did not ask
Herman if he knew who he was. A man who had been sitting at the corner of the bar got
up and stood between defendant and Herman. Defendant kept backpedaling. Herman
came at defendant in an aggressive manner and cursed him.

Defendant testified that Herman pulled a nine-millimeter “Glock 9” from the side
of his hip. Herman pointed the gun at defendant.

Defendant testified he feared for his life and pulled his own gun. Defendant
ducked down low, so Herman could not see him. Herman did not try to slap the gun out
of his hand. Herman put his drink down and turned. Janee was “flying that way towards
where | had just walked from.” Defendant testified he fired three shots. He fired once
while crouched down low, and then fired two more shots.

Defendant testified he fired in self-defense. He was afraid Herman was going to
shoot him before he could shoot Herman. Defendant was stunned that he had just shot a
man, and he walked out of the bar. He had no idea that Janee was hit by a bullet.

Defendant insisted he did not fire the bullet that hit Janee in the head and killed
her.

After the shooting, defendant took the train to Cleveland to get away “from all the

riff raff.” He stayed with the sister of his brother-in-law, and put his gun in a garbage

11.



can. Defendant learned Janee had been killed. He was “stunned” and knew he “didn’t do
it.”

Cross-examination

Defendant admitted he was also known as “Crazy,” and a similar nickname was on
the shirt that he was wearing at the bar. Defendant testified that he believed there was a
plot against him that day but conceded that Herman and Janee were not involved in the
plot, and he did not know them. Defendant testified that Herman was angry and
aggressive, and used a loud voice. Defendant was trying to calm things down.

Defendant believed Herman fired a shot, but he was not wounded.

“Q. Now, is it your testimony that Herman fired a shot, one or
more shots at you, is that your testimony?

“A.  He shot one that [ know of. I don’t know, probably one shot
at most.”

Defendant was “probably” aiming at Herman when he fired the first shot. “[1]t
was low. I don’t know if I was aiming exactly at — I couldn’t get it out — | was just

moving up—moving it up, coming up with it. So I don’t know if it — | was trying to aim

at him.”
“Q. You intentionally pulled the trigger, right?
“A.  Yeah.
“Q.  You know what happens when you pull a trigger to a loaded
gun, right?

“A. Yeah.

“Q.  You know pointing a loaded gun at someone and shooting
them, there’s a chance you can kill someone, right?

“A. There’s a chance, probably, yes.

“Q.  Well, my question is if your testimony is that Herman — you
only did that because he was pulling a gun, were you trying to kill him,
were you trying to put him down?

12.



“A. | was trying to stop him from shooting me.
“Q. And how did you do that?

“A. Pointing my gun and shooting back.”
Defendant insisted he saw Herman holding a gun and pointing it at him before he

reached for his own gun.

“[H]e pulled his gun, as he is pulling his gun out, brandishing it, that’s
when | went for mines [sic]. He come up, point it at me, so | had came up
like this. I couldn’t even get it all the way up yet. He already had the gun
on me. He already had everything on me, you know.”

Defendant testified that he only fired after he heard a gunshot.
“Q. It’s your testimony that [Herman] fired first?
“A. Yeah, | heard the shot, so I fired.”

Defendant was not sure if he shot Herman, but again insisted he did not shoot
Janee.

Also, on cross-examination, the prosecutor asked defendant about statements he
made to detectives during his post-arrest interview in Cleveland. Defendant admitted that
he told the detectives that he fired two shots, but he testified at trial that he fired three
shots. Defendant insisted he told the detectives that Herman had a “Glock 9.” Defendant
was asked to review the transcript of his post-arrest interview to show where he made
that statement and what other details he gave about Herman’s gun. Defendant said he
could not remember.

The defense rested.

THE PROSECUTION’S REBUTTAL EVIDENCE

Defendant’s postarrest interview

In rebuttal, the prosecution introduced the audiotape of defendant’s postarrest

interview, which occurred on the evening of May 4, 2014, at the Cuyahoga County Jail.
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Fresno Police Detectives Ruiz and Gebhart conducted the interview. Defendant was
advised of the Miranda’ warnings and agreed to answer questions.

The car wash and Hinton Center

The detectives asked defendant about the shooting. Defendant said it started
before the shooting happened, he had nothing to hide, and he wanted to tell them what he
had been through.

Defendant said two days before the shooting, George Travis called him and said
he had made defendant a shirt. The shirt said something about loving Fresno and the
name “Craigzo.” Travis demanded $10 for the shirt and defendant paid him. Defendant
thought it was a “shady” deal.

Defendant said he was invited to make an “appearance” at a car wash and car
show that had been organized in response to violent activity in West Fresno. He was
asked to attend because he had a “voice” and “respect” in the community. The car wash
occurred on the morning of the shooting. Defendant went to the car wash and was
wearing the shirt. Defendant said “negative” people from gangs started to show up.
Defendant was not looking for any trouble and did not want to be tied up with the
negative lifestyle.

Defendant left the car wash with a friend, who dropped him off at the Hinton
Center event. Defendant was carrying a buck knife that day because he stayed prepared
all the time. The event at the Hinton Center started getting bigger, and defendant was “on
edge” and “watching everything.” There were people at the event who had issues with
other members of his family. Some people warned him to be careful and watch out for
himself. Defendant felt people were looking at him. He believed there was a plot against

him and someone was out to kill him.

7 Miranda v. Arizona (1966) 384 U.S. 436 (Miranda).
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Defendant gets his gun

After getting the warnings, he left the Hinton Center and decided to protect
himself. He retrieved an older nine-millimeter handgun that he kept in an abandoned
house that used to belong to his grandmother. Defendant had obtained the gun years ago
and never carried it. He got the gun that day because he realized that “[t]hey ain’t going
to come at me with a knife,” and he wanted to be prepared. Defendant tucked the gun
inside his waistband. It was loaded and cocked. ““[S]omething told me, man, man, get
that gun.”

Defendant said a friend wanted him to go to the Crossroads bar, and he felt the
friend might be in on the plot against him. Defendant did not usually go to clubs but
decided to go that night. He had the gun in his waistband.

Defendant goes to the bar

Defendant got a ride to the bar. He thought it looked “real shady.” Defendant felt
there were people at the bar who did not want him there, but he also knew some of the
patrons. Defendant stood by the bar and his friend George invited him to go outside and
smoke a marijuana cigarette. Defendant finished drinking a shot of Hennessy and started
to follow George to the door. Defendant said Anthony, another friend, was behind him.

Defendant said as he walked away from the bar area, he saw a man and woman
that he did not know. The detectives showed photographs of Herman and Janee to
defendant. Defendant identified Herman as the man but said he did not know him.
Defendant said he had never seen Janee and did not recognize her from the photograph.

Defendant says Herman pulled a gun

Defendant said Herman reached for the right side of his waist and pulled out a

black gun. Defendant could not tell if Herman’s gun was a semiautomatic or a revolver.

“It was either black — I don’t believe — I know it was a gun.”8

8 When he subsequently testified at trial, defendant claimed that Herman was
holding a nine-millimeter Glock handgun.
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Defendant said Herman held the gun, acted aggressive, and asked defendant a
couple of times what he said to his wife. Defendant replied that he did not say anything
to his wife. Herman cursed him. Defendant backed away from Herman, again said he
did not talk to his wife, and told Herman to calm down. Defendant told the detectives
that he never talked to Janee and he was not “egging” Herman on.

Defendant said it “dawn[ed] on me. This is what these dudes were telling me.”
Defendant said his friend George could have said something to the woman, and Herman
could have associated defendant with George, but he did not know for sure.

Defendant fires his gun

Defendant said Herman raised his body, turned, and pointed the gun at defendant.
They were 10 to 15 feet away from each other.

The detectives asked defendant if Herman fired his gun. Defendant said, “I don’t
know, I think he did. I’m not sure.”

Defendant said he fired his own gun and thought he fired two shots.® Defendant
could not remember if he heard any shots before he fired his own gun: “I think he tried
to shoot before — he — | could shoot one off on him. I think.” Defendant also said, “I
don’t know if he tried to fire or what. All I know, I was just — just started shooting.”

Defendant said he was looking at Herman when he fired his gun. Herman turned
away and it looked like he was grabbing someone. Defendant did not see if Herman
grabbed a woman.

Defendant said he immediately ran away from the bar after he fired the two shots.
He kept the gun with him. Defendant was scared because Herman tried to kill him, and

he thought the people in the bar set him up like he had been warned.

9 At trial, defendant testified he fired three shots.
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Defendant goes to Cleveland

Defendant said he got on the train in Fresno the next morning. He used an alias
and put the gun in a bag with his clothes. He went to Reno for one day, and then reached
Cleveland two and one-half days later. He left town because people tried to kill him, he
knew he shot the man, and “it all started coming together.”

Defendant told the detectives that he had been staying with a friend in an
apartment in Cleveland.

“IQ.] Okay. You obviously had the gun there.
“[A.] Yeah, I don’t know where it’s at.”10

On further questioning, defendant admitted he took the gun into the apartment.
The detectives ultimately advised defendant that the police found a gun in the trash can
and asked if it was the same gun. Defendant said it probably was.

Defendant said that while he was staying at the apartment, he heard that two
people had been shot at the bar, the woman had died, and “they were saying that Craigzo”
did it. Defendant was confused because he knew he shot the man but he “didn’t shoot no
woman. I don’t know if — if one of the bullets probably sprayed and hit her, I don’t

know.” (Italics added.)
“IQ]: You were trying to shoot at who...?

“[A]: The dude that pulled the gun on me.... [{] | tried to get back
before he could get me.”

Defendant said he cried when he learned the woman died and wanted to turn
himself in. Defendant remained in Cleveland and was arrested at the apartment. He
falsely said his name was “Anthony Smith” when the police arrived because he did not

want to go to jail.

10 At the time the detectives asked defendant about the gun, they had already
found his nine-millimeter weapon in the trash can at the apartment.
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As the interview ended, defendant told the detectives that he knew he was in
trouble but had been 100 percent accurate in his statement about the shooting. “I pull[ed]
... my weapon ‘cause he pulled one .... That’s all I seen was he was going to shoot me.

If I wouldn’t have had that gun, I would have been shot.”

Additional rebuttal evidence

The prosecution also called additional witnesses on rebuttal. Detective Gebhart
testified he interviewed Herman five times about the shooting. Herman never said he
pulled out his gun before he was shot by defendant.

Elisa Nickles testified she was washing dishes at the Crossroads bar when the
shooting happened. She did not hear any arguments or fights before the shooting. She
dropped to the floor when she heard the gunshots. She heard three or four shots. She
told the police that the gunman was a black male adult with salt and pepper dreadlocks.

Luis Rico was the disc jockey at the bar that night. He heard noises and thought
his sound equipment was malfunctioning. Rico looked up and saw someone shooting.
At trial, Rico positively identified defendant as the gunman. Defendant’s arm was
extended straight out, and he sprayed gunshots from right to left. Rico went down for
cover. He heard between six to eight gunshots. Rico testified defendant ran out of the
bar after he finished shooting. Rico did not see anyone else fire a gun that night.

Juan Sandoval was at the bar with friends. He did not know defendant, Herman,
or Janee. One of his friends pointed to defendant and said that man had argued with
another person earlier in the evening. Sandoval testified he heard a gunshot, looked up,
and saw defendant “with his arm pointed outward.” Sandoval heard and saw a second
flash; he grabbed two ladies who were with him and pushed them to the floor. Sandoval
heard a couple more rounds. Sandoval heard a total of four shots. He did not see anyone

else with a gun.
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Adelesmo Cazares was the bar manager at Crossroads. He was standing at the end
of the bar before the shooting happened. The music was loud, but he heard an argument
behind him. There were two men talking, but it “escalate[d] a little higher.” Cazares
turned around to look and saw a gun flash. He only saw one muzzle flash and then took
cover on the floor. He heard four shots. He did not see the gunman but described that
person’s clothing to the police. He did not see anyone else with a gun that night.

Phillip Colmenero was at the bar that night and met Herman and Janee for the first
time. Colmenero was helping the bartender when someone tapped him on the shoulder
and told him to *“ ‘watch out ... for the guy behind you.” ” He did not hear any
commotion. Colmenero then heard a woman say, ““ ‘Hey, the guy had a gun.” ”

Colmenero was shocked because that was not normal.

“And then a few seconds later, you know, I heard, ‘Do you know who the
f[**]lk Tam?’ ‘No.” ‘Okay. Well = You know, I didn’t really pay
attention to it at the time. | was just — maybe someone was just talking
loud, or whatever, singing a song — I don’t know. Things happened so
quick. It just—as soon as | turned around all I seen was flashes.”

Colmenero testified that just before he heard the gunshots, he saw Herman raise
both of his hands, palms out close to his body, as if he was trying to calm down the
second person and protect himself. Colmenero heard four shots. He did not see the
gunman’s face. He never saw Herman with a gun. Colmenero could not remember the
details of his prior statement to the police.

Detective Gebhart testified that he interviewed Colmenero, who said that Herman
held out his hands and tried to calm down defendant during a verbal exchange.
Colmenero said that as Herman tried to calm him down, defendant said, “ ‘F[**]k that,” ”
and “ “Why you tripping for? What — don’t — don’t be tripping like that.” ” Colmenero
said defendant also said, “ ‘What, mother f[**]ker? Who is tripping now,” ”” and then

defendant pulled out his gun and started shooting. Colmenero said he never saw Herman

fire a gun.
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The criminalist again testified in rebuttal about the four casings recovered from the
bar, and that she determined three casings had been fired from defendant’s nine-
millimeter handgun. The criminalist testified the fourth casing was “most likely” fired
from the same gun, but that casing did not have sufficient markings to make an
identification.

The criminalist testified the four recovered casings had head stamps that said
“CBC,” indicating a Brazilian manufacturer, which was not a common brand of
ammunition. The criminalist testified that defendant’s nine-millimeter handgun that was
found in the Cleveland apartment was loaded with nine rounds, and all the rounds were
also marked “CBC.”

The charges and instructions

Defendant was charged with count 1, murder of Janee; and count 2, attempted
murder of Herman.1! Asto counts 1 and 2, it was alleged that appellant personally and
intentionally discharged a firearm causing great bodily injury or death (8 12022.53,
subd. (d)).12

The jury was instructed on the general principles of homicide — that defendant was
charged with murder; manslaughter was a lesser included offense to murder; and that a

homicide could be lawful or unlawful.13

11 Prior to trial, defendant pleaded no contest to count 3, possession of a firearm
by a felon.

12 The information initially alleged defendant had a prior strike conviction based
on a juvenile adjudication for murder in 1987. Prior to trial, the court granted the
People’s motion to dismiss that allegation because it did not constitute a strike since
defendant was under the age of 16 years at the time of the adjudication.

13 We are setting forth the relevant instructions and the parties’ arguments to
address defendant’s contentions that the court failed to instruct on his claim of
“transferred self-defense” (issue II), and the instruction on imperfect self-defense was
erroneous (issue I11), and that these instructional errors prevented the jury from
considering his defense of reasonable or unreasonable self-defense.
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“If a person kills with a legally valid excuse or justification, the
killing is lawful, and he or she has not committed a crime. If there is no
legally valid excuse or justification, the killing is unlawful.”

The jury received CALCRIM No. 505 on justifiable homicide and self-defense.

“The Defendant is not guilty of murder or manslaughter or attempted
murder or attempted voluntary manslaughter if he was justified in killing or
attempting to kill someone in self-defense. The Defendant acted in lawful
self-defense if, one, the Defendant reasonably believed that he was in
imminent danger of being killed or suffering great bodily injury; two, the
Defendant reasonably believed that the immediate use of deadly force was
necessary to defend against that danger; and, three, the Defendant used no
more force than was reasonably necessary to defend against the danger.

“Belief in future harm is not sufficient, no matter how great or how
likely the harm is believed to be. The Defendant must have believed there
was imminent danger of death or great bodily injury to himself. The
Defendant's belief must have been reasonable and he must have acted only
because of that belief. The Defendant is only entitled to use that amount of
force that a reasonable person would believe is necessary in the same
situation. If the Defendant used more force than was reasonable, the killing
or attempted killing was not justified.

“When deciding whether the Defendant's beliefs were reasonable,
consider all the circumstances as they were known to and appeared to the
defendant and consider what a reasonable person in a similar situation with
similar knowledge would have believed. If the Defendant’s beliefs were
reasonable, the danger does not need to have actually existed. [] The
People have the burden of proving beyond a reasonable doubt that the
killing or attempted killing was not justified. If the People have not met
this burden you must find the Defendant not guilty of Murder or
Manslaughter or Attempted Murder or Attempted Voluntary
Manslaughter.”

The jury was instructed with CALCRIM No. 520 on the elements of count 1,

murder.

“To prove that the Defendant is guilty of this crime, the People must
prove that; one, the Defendant committed an act that caused the death of
another person; two, when the Defendant acted, he had a state of mind
called malice aforethought; and three, he killed without lawful
justification.” (Italics added.)
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CALCRIM No. 520 also defined express and implied malice.
The court gave CALCRIM No. 562 on transferred intent:

“If the Defendant intended to kill one person, but my mistake or
accident killed someone else instead, then the crime, if any, is the same as if
the intended person had been killed.” (ltalics added.)

This instruction was followed by CALCRIM No. 571, defining voluntary

manslaughter based on imperfect self-defense:

“A killing that would otherwise be murder is reduced to voluntary
manslaughter if the Defendant killed a person because he acted in imperfect
self-defense.

“If you conclude the Defendant acted in complete self-defense, his
action was lawful, and you must find him not guilty of any crime. The
difference between complete self-defense and imperfect self-defense
depends on whether the Defendant’s belief in the need to use deadly force
was reasonable.

“The Defendant acted in imperfect self-defense; if, one, the
Defendant actually believed that he was in imminent danger of being killed
or suffering great bodily injury; and two, the Defendant actually believed
that the immediate use of deadly force was necessary to defend against the
danger, but three, at least one of those beliefs was unreasonable.” (lItalics
added.)

CALCRIM No. 571 further stated:

“Imperfect self-defense does not apply when the Defendant through
his own wrongful conduct has created circumstances that justify his
adversary’s use of force.”

CALCRIM No. 600 defined the elements of count 2, attempted murder, and that
the People had to prove the defendant took a direct but ineffective step toward killing
another person and the defendant intended to kill that person.

CALCRIM No. 604 defined attempted voluntary manslaughter based on imperfect

self-defense.
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“An attempted killing that would otherwise be Attempted Murder is
reduced to Attempted Voluntary Manslaughter if the Defendant attempted
to kill a person because he acted in imperfect self-defense.

“If you conclude that the Defendant acted in complete self-defense,
his action was lawful and you must find him not guilty of any crime. The
difference between complete self-defense and imperfect self-defense
depends on whether the Defendant's belief in the need to use deadly force
was reasonable.

“The Defendant acted in imperfect self-defense if the Defendant
took at least one direct, but ineffective step toward killing a person; two,
the Defendant intended to kill when he acted; three, the Defendant believed
that he was in imminent danger of being killed or suffering great bodily
injury; four, the Defendant believed that the immediate use of deadly force
was necessary to defend against the danger; but, five, at least one of the
Defendant’s beliefs was unreasonable.”

Finally, the jury was instructed that voluntary manslaughter was a lesser included
offense of count 1, second degree murder, and attempted voluntary manslaughter was a
lesser included offense of count 2, attempted murder.

Closing arguments

The prosecutor’s theory was that defendant made a pass at Janee, and he got mad
when Janee turned him down and Herman said Janee was his wife. The prosecutor
argued defendant intentionally shot both Janee and Herman, the uncontroverted physical
evidence showed he shot Janee in the head and Herman in the back, and he did so without
any lawful excuse or justification.

The prosecutor explained there were three theories to find defendant guilty of the
murder of Janee: express malice, implied malice, and transferred intent. The prosecutor
argued there was evidence of defendant’s express malice and intent to kill based on
Herman’s testimony that defendant pointed the gun directly at Janee before he fired the
first shot. There was evidence of implied malice, that defendant deliberately performed
an act, the natural consequences of which was dangerous to life, by intentionally pointing

the gun and firing it “in the direction of at least one, if not many more people.”
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The prosecutor’s third theory was based on transferred intent, if defendant aimed
at Herman as a result of their verbal dispute, and “Janee was simply a mistake or accident

or unintended target.”

“If the Defendant intended to kill Herman, and he harbored that state
of mind, malice aforethought, towards Herman, but accidentally ... shot ...
Janee, that intent follows the bullet, he intends to kill Herman, Janee is in
the background. If he intended on killing Herman and Janee was simply an
accident, i1t’s still a murder. That intent transfers from Herman to Janee.”

The prosecutor acknowledged that if the homicide was committed in self-defense,
then it was lawful; or if malice was negated by imperfect self-defense, then the crime was

voluntary manslaughter.

“In this case, there was no right to self-defense because there was no
danger to the Defendant. Herman did not pull his firearm. Herman did not
display his firearm. Therefore, criminal liability attaches.”

The prosecutor argued defendant’s claim of self-defense was not credible given his
immediate flight to Cleveland, that he gave a false name when he was arrested, and he
told the officers that he did not know where the gun was. The prosecutor noted
defendant’s postarrest statements that he believed there was “an intricate plot™ to kill him,
but there was “zero evidence” that Janee or Herman knew who he was.

As for count II, attempted murder, the prosecutor argued defendant’s intent was
“very clear” because he fired multiple shots and hit Herman twice in his “center body
mass. He wanted to put him down.”

Defense counsel argued defendant’s claim of self-defense was credible because
Herman escalated the dispute between defendant and Janee and became angry. Herman
admitted he had a gun at the bar, and the criminalist could not confirm that the fourth
casing was fired from defendant’s gun. Counsel acknowledged that Herman said he had
a .45-caliber Glock but asserted that Herman may not have been truthful about the
weapon since he admitted that he handed it to his neighbor to hide, and it could have been

cleaned before the police found it. Counsel noted that defendant consistently stated he
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did not shoot Janee and argued Herman could have had a nine-millimeter Glock handgun
that fired the fourth casing.

Counsel further argued defendant was not being untruthful during the post-arrest
interview when the officers asked about the location of his gun, since he was in jail and
could not have known what happened to the gun after he was arrested.

Defense counsel argued there was clear evidence of self-defense because
defendant saw Herman pull the gun, and defendant believed Herman was going to shoot
him if he did not shoot first. “He believed reasonabl[y] or unreasonabl[y] that Herman
was going to kill him if he didn’t shoot the gun first, so he shot Herman first.” Counsel
argued it was perfect self-defense since defendant believed Herman was going to shoot
him, and he was not guilty of murder.

Defense counsel argued that if the jury did not find perfect self-defense, but
instead decided that “Herman did something with the gun at the time of the shooting, then
[defendant] can be put in a position where he unreasonably believed, but didn’t
necessarily believe to shoot Herman was the right thing to do because otherwise he was
afraid Herman was going to shoot him,” and he was guilty of voluntary manslaughter
instead of murder.

Convictions and sentence

On May 9, 2016, after a jury trial, defendant was convicted of count 1, second
degree murder; and count 2, attempted murder; the jury found the deadly weapon
enhancements true. Defendant pleaded no contest to count 3, felon in possession of a
firearm.

On October 26, 2016, the court sentenced defendant to state prison for a
determinate term of nine years plus 65 years to life as follows: 15 years to life for
count 1, second degree murder, plus 25 years to life for the section 12022.53, subdivision

(d) firearm enhancement; a consecutive upper term of nine years for count 2, attempted
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murder, plus 25 years to life for the firearm enhancement; and a concurrent upper term of
three years on count 3, felon in possession of a firearm.14

The court imposed a restitution fine of $10,000 (§ 1202.4) and suspended the
parole revocation fine (§ 1202.45). The court also ordered defendant to pay $5,000 to the
Victim’s Compensation and Government Claim Board, for reimbursement of funeral
expenses for Janee; and reserved further victim restitution.

DISCUSSION

. Defense Counsel’s Failure to Move for an Acquittal

Defendant contends his defense attorney was prejudicially ineffective because he
failed to move for an acquittal of count Il, attempted murder of Herman, after the People
introduced evidence in the case-in-chief and rested.

Defendant correctly notes attempted murder can only be based on express malice
and intent to kill. Defendant argues there was no evidence of these elements introduced
in the People’s case-in-chief, since Herman’s testimony was the only evidence about the
shooting that was introduced at that stage, and Herman testified that defendant pointed
the gun directly at Janee. Defendant argues that Herman never testified that defendant
pointed the gun at him. Defendant further argues that since transferred intent does not
apply to attempted murder, the evidence would not support attempted murder even if
defendant aimed the gun at Janee and unintentionally hit Herman.

Defendant thus concludes that if defense counsel had moved for acquittal on the
attempted murder charge after the People rested, the trial court would have granted the

motion given the lack of evidence about his express malice and intent to kill Herman.

14 The probation report stated the possible terms for count 3 were 16 months, two
years, or three years, and recommended a concurrent upper term of three years.
According to the reporter’s transcript and the minute order, the court imposed a
concurrent upper term of three years for count 3. However, the abstract of judgment
erroneously states that defendant was sentenced to the concurrent term of two years for
count 3. The abstract must be corrected.
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Defendant acknowledges that additional evidence on these elements was introduced in
the defense case and on rebuttal. However, defendant declares that counsel’s alleged
error to move for acquittal was prejudicial, and this court must reverse his conviction for
attempted murder of Herman.

Defendant further argues that counsel’s alleged error also requires reversal of his
conviction for the second degree murder of Janee. In making this argument, defendant
shifts his focus from the People’s case-in-chief to the prosecutor’s closing argument,
where he relied on three theories to support the murder charge: express malice, implied
malice, and transferred intent — that defendant may have intended to shoot at Herman
because of their verbal dispute and instead hit Janee, and defendant would be guilty of
Janee’s murder based on his transferred intent to kill Herman. Defendant contends that if
the attempted murder charge had been dismissed for insufficient evidence, then the jury
would not have been able to consider transferred intent as the basis for the second degree
murder of Janee. Defendant concludes that since there were no special verdict forms, it is
impossible to determine which theory the jury relied on when it convicted him of murder,
so this court must also reverse the second degree murder conviction of Janee.

“In order to demonstrate ineffective assistance, a defendant must first show
counsel’s performance was deficient because the representation fell below an objective
standard of reasonableness under prevailing professional norms. [Citation.] Second, he
must show prejudice flowing from counsel’s performance or lack thereof. Prejudice is
shown when there is a reasonable probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different. A reasonable probability is a
probability sufficient to undermine confidence in the outcome. [Citation.]” (People v.
Williams (1997) 16 Cal.4th 153, 214-215.) The failure to raise a meritless objection or
motion is not ineffective assistance of counsel. (People v. Bradley (2012) 208
Cal.App.4th 64, 90.)
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As we will explain, defense counsel was not prejudicially ineffective when he
failed to move for an acquittal because the evidence introduced during the People’s case-
in-chief supported the attempted murder charge.

A. Motion for Acquittal

“ “The standard applied by a trial court in ruling upon a motion for judgment of
acquittal pursuant to section 1118.1 is the same as the standard applied by an appellate
court in reviewing the sufficiency of the evidence to support a conviction, that is,
“whether from the evidence, including all reasonable inferences to be drawn therefrom,
there is any substantial evidence of the existence of each element of the offense
charged.” * [Citation.] ‘The purpose of a motion under section 1118.1 is to weed out as
soon as possible those few instances in which the prosecution fails to make even a prima
facie case.” [Citations.] The question ‘is simply whether the prosecution has presented
sufficient evidence to present the matter to the jury for its determination.’ [Citation.]
The sufficiency of the evidence is tested at the point the motion is made. [Citations.]
The question is one of law, subject to independent review. [Citation.]” (People v.
Stevens (2007) 41 Cal.4th 182, 200.)

“An appellate court reviews the denial of a section 1118.1 motion under the
standard employed in reviewing the sufficiency of the evidence to support a conviction.
[Citation.]” (People v. Houston (2012) 54 Cal.4th 1186, 1215.) “Review of the denial of
a section 1118.1 motion made at the close of a prosecutor’s case-in-chief focuses on the
state of the evidence as it stood at that point. [Citation.]” (Ibid.)

B. Murder and Malice

“Murder is the unlawful killing of a human being ... with malice aforethought.”
(8 187, subd. (a).) A murder committed with premeditation and deliberation is first
degree murder; all other kinds of murder are of the second degree. (8 189.)

“Second degree murder is the unlawful killing of a human being with malice

aforethought but without the additional elements, such as willfulness, premeditation, and
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deliberation, that would support a conviction of first degree murder. [Citations.]”
(People v. Knoller (2007) 41 Cal.4th 139, 151; People v. EImore (2014) 59 Cal.4th 121,
133.)

Malice may be express or implied. (People v. Swain (1996) 12 Cal.4th 593, 601.)
Express malice exists “when there is manifested a deliberate intention unlawfully to take
away the life of a fellow creature.” (§ 188.) “Malice is implied ... when a killing results
from an intentional act, the natural consequences of which are dangerous to human life,
and the act is deliberately performed with knowledge of the danger to, and with
conscious disregard for, human life. [Citation.]” (People v. Cook (2006) 39 Cal.4th 566,
596.)

C. Attempted Murder, Intent, and Express Malice

“Attempted murder requires the specific intent to kill and the commission of a
direct but ineffectual act toward accomplishing the intended killing. [Citations.]”
(People v. Lee (2003) 31 Cal.4th 613, 623.)

“ “The mental state required for attempted murder has long differed from that
required for murder itself. Murder does not require the intent to kill. Implied malice —a
conscious disregard for life — suffices. [Citation.]” [Citation.] In contrast, ‘[a]ttempted
murder requires the specific intent to kill and the commission of a direct but ineffectual
act toward accomplishing the intended killing.” [Citations.] Hence, in order for
defendant to be convicted of the attempted murder of the [victim], the prosecution had to
prove he acted with specific intent to kill that victim. [Citation.]” (People v. Smith
(2005) 37 Cal.4th 733, 739 (Smith).)

“Intent to unlawfully kill and express malice are, in essence, ‘one and the same.’
[Citation.] To be guilty of attempted murder of the [victim], defendant had to harbor
express malice toward that victim. [Citation.] Express malice requires a showing that the

assailant © «“ “either desire[s] the result [i.e., death] or know[s], to a substantial certainty,
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that the result will occur.” [Citation.]” > [Citations.]” (Smith, supra, 37 Cal.4th at
p. 739.)

“The mental state required for attempted murder is further distinguished from the
mental state required for murder in that the doctrine of ‘transferred intent’ applies to
murder but not attempted murder. [Citation.] ‘In its classic form, the doctrine of
transferred intent applies when the defendant intends to kill one person but mistakenly
Kills another. The intent to Kill the intended target is deemed to transfer to the unintended
victim so that the defendant is guilty of murder.” [Citation.] In contrast, the doctrine of
transferred intent does not apply to attempted murder: ‘To be guilty of attempted murder,
the defendant must intend to kill the alleged victim, not someone else.” [Citation.]
Whether the defendant acted with specific intent to kill ‘must be judged separately as to
each alleged victim.” [Citation.]” (Smith, supra, 37 Cal.4th at pp. 739-740, original
italics.)

“Last, the crime of attempted murder is not divided into degrees. [Citation.] The
prosecution may seek a jury finding that an attempted murder was ‘willful, deliberate,
and premeditated’ for purposes of sentence enhancement [citations].” (Smith, supra, 37
Cal.4th at p. 740.) If such a finding is not sought, “the prosecution had only to prove that
defendant purposefully shot at the [victim] with express malice in order to establish the
requisite state of mind for conviction of attempted murder.” (Ibid.)

While motive is not an element of a criminal offense, evidence of motive “is often
probative of an intent to kill.” (Smith, supra, 37 Cal.4th at pp. 740-741.) “One who
intentionally attempts to kill another does not often declare his state of mind either
before, at, or after the moment he shoots.” (People v. Lashley (1991) 1 Cal.App.4th 938,
945.)

“[T]he act of purposefully firing a lethal weapon at another human being at close
range, without legal excuse, generally gives rise to an inference that the shooter acted

with express malice. That the shooter had no particular motive for shooting the victim is
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not dispositive, although ... where motive is shown, such evidence will usually be
probative of proof of intent to kill. Nor is the circumstance that the bullet misses its mark
or fails to prove lethal dispositive — the very act of firing a weapon © “in a manner that
could have inflicted a mortal wound had the bullet been on target” ’ is sufficient to
support an inference of intent to kill. [Citation.] Where attempted murder is the charged
crime because the victim has survived the shooting, this principle takes on added
significance. Finally, even if the shooting was not premeditated, with the shooter merely
perceiving the victim as ‘a momentary obstacle or annoyance,’ the shooter’s purposeful
‘use of a lethal weapon with lethal force’ against the victim, if otherwise legally
unexcused, will itself give rise to an inference of intent to kill. [Citation.]” (Smith,
supra, 37 Cal.4th at p. 742.)

D. Analysis

We set forth the factual statement based on the sequence in which the parties
introduced the evidence, in order to address defendant’s claim that the prosecution failed
to introduce evidence in its case-in-chief to support count 2, the attempted murder of
Herman based on express malice and intent to kill.

In the case-in-chief, Herman was the primary witness who testified about the
circumstances of the shooting. Herman testified that immediately before he heard the
first shot, defendant made a challenging and confrontational statement. Herman turned
around and saw defendant. He testified that defendant’s right hand was extended, and he
was pointing a gun aimed at Janee.

Defendant argues that Herman gave the only testimony about the actual shooting
when he said: “[Defendant] never pointed it at me. He had it pointed at Janee.”
Defendant thus asserts there was no evidence that defendant pointed the gun at Herman to
support the express malice and intent to kill required for attempted murder.

Herman could not testify whether defendant was aiming the gun at him because

his back was turned at the moment he was shot. However, the entirety of the evidence
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supported the elements of express malice and intent for the attempted murder of Herman.
Defendant and Herman had exchanged words when defendant tried to pick up Janee.
Immediately before defendant fired the first shot, Herman heard him utter the
confrontational statement. Despite Herman’s efforts to knock the gun away and protect
Janee, defendant regained control of his weapon, stepped to the right, and aimed his gun
at Janee. The evidence strongly indicates defendant’s first shot hit Janee in the front of
her head as Herman was trying reach her, because she fell down and Herman tried to help
her. Nevertheless, defendant kept shooting. Herman’s back was the only target that was
still in front of defendant in the relatively confined area of the bar. Herman heard more
shots and realized he had also been hit. Defendant shot Herman twice in the middle of
his body mass.

There was additional evidence in the prosecution’s case-in-chief to support the
inference that defendant fired directly at Herman. Tony Ortega, a bar patron who
testified in the prosecution’s case-in-chief, testified he could not see who defendant was
firing at, but that defendant’s right hand was fully extended as he fired. Ortega heard
three to five gunshots and saw a couple of flashes, and then watched defendant walk out
of the bar after he finished shooting.

As explained by the California Supreme Court, “it is well settled that intent to kill
or express malice, the mental state required to convict a defendant of attempted murder,
may in many cases be inferred from the defendant’s acts and the circumstances of the
crime. [Citation.] ‘There is rarely direct evidence of a defendant’s intent. Such intent
must usually be derived from all the circumstances of the attempt, including the
defendant’s actions. [Citation.] The act of firing toward a victim at a close, but not point
blank, range “in a manner that could have inflicted a mortal wound had the bullet been
on target is sufficient to support an inference of intent to kill ....” [Citation.]’ [Citations.]
‘ “The fact that the shooter may have fired only once and then abandoned his efforts out

of necessity or fear does not compel the conclusion that he lacked the animus to kill in
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the first instance. Nor does the fact that the victim may have escaped death because of
the shooter ’s poor marksmanship necessarily establish a less culpable state of mind.”
[Citation.]” [Citation.]” (Smith, supra, 37 Cal.4th at p. 741, italics added.)!®

Based on the entirety of the prosecution’s evidence in the case-in-chief, the trial
court would have denied a defense motion for acquittal on the attempted murder charge
given the evidence of express malice and intent to kill. Defense counsel was not
prejudicially ineffective for failing to bring such a motion, and defendant’s convictions
for both attempted murder and second degree murder are not subject to reversal.
1. Transferred Self-defense

As set forth above, the prosecution relied on three possible theories in closing
argument for count 1, the second degree murder of Janee: express malice, implied
malice, and transferred intent. Defendant relied on a self-defense claim based on his trial
testimony and his post-arrest statements — that he fired his gun because he saw Herman
with a gun and he thought Herman was going to shoot him, possibly as part of an alleged
plot against him.

The court instructed the jury about transferred intent pursuant to CALCRIM
No. 562:

“If the Defendant intended to kill one person, but by mistake or accident
killed someone else instead, then the crime, if any, is the same as if the
intended person had been killed.”

Defendant contends the transferred intent instruction was incomplete and the court
had a sua sponte duty to amplify the instruction consistent with his defense — that “self-

defense principles apply to the doctrine of transferred intent, that is, if one acts justifiably

15 Defendant acknowledges this language in Smith, supra, 37 Cal.4th at p. 741 but
asserts the court “was addressing the intent to kill for the purposes of proving murder,
which is different from the specific intent to kill as an element of attempted murder.”
This assertion is refuted by the entirety of Smith s discussion about express malice and
specific intent, as quoted above.
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in self-defense and accidentally harms another, his actions are justified.” Defendant
asserts such an instruction would have advised the jury that Janee’s death was
“justifiable” if he acted in self-defense, because “if a person accidentally kills an innocent
bystander while justifiably using lethal force in self-defense against an aggressor, the
Killing is excusable and not a crime.”

Defendant concedes he did not request such an instruction but asserts the court’s
failure to sua sponte instruct on transferred self-defense violated his due process rights to
present a defense because he would have been acquitted if the jury had been properly
instructed.

“Even absent a request, the trial court must instruct on the general principles of
law applicable to the case. [Citation.] The general principles of law governing a case are
those that are commonly connected with the facts adduced at trial and that are necessary
for the jury’s understanding of the case. [Citation.] The trial court must give instructions
on every theory of the case supported by substantial evidence, including defenses that are
not inconsistent with the defendant’s theory of the case. [Citation.] Evidence is
‘substantial’ only if a reasonable jury could find it persuasive. [Citation.] The trial
court’s determination of whether an instruction should be given must be made without
reference to the credibility of the evidence. [Citation.]” (People v. Young (2005) 34
Cal.4th 1149, 1200.)

“ ‘[ T]he correctness of jury instructions is to be determined from the entire charge
of the court, not from a consideration of parts of an instruction or from a particular
instruction.” [Citation.]” (People v. Castillo (1997) 16 Cal.4th 1009, 1016.) “ “ “The
absence of an essential element in one instruction may be supplied by another or cured in
light of the instructions as a whole.” > [Citation.]” (Ibid.) The omission of an instruction
on a defense is not prejudicial if *“ ‘the factual question posed by the omitted instruction
was necessarily resolved adversely to the defendant under other, properly given

instructions.” ” (People v. Wright (2006) 40 Cal.4th 81, 98; People v. Flood (1998) 18
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Cal.4th 470, 484.) “ ‘[W]e must assume that jurors are intelligent persons and capable of
understanding and correlating all jury instructions which are given.” [Citation.]” (People
v. Richardson (2008) 43 Cal.4th 959, 1028.)

In order to address defendant’s instructional claim, we will briefly review
justifiable homicide, perfect and imperfect self-defense, and transferred intent, which
show that the jury was properly instructed on all aspects of defendant’s claims of
reasonable and unreasonable self-defense.

A. Justifiable or Excusable Homicide

“Homicide, the killing of one human being by another, is not always criminal. In
certain circumstances, a killing may be excusable or justifiable. [Citations.]” (People v.
Elmore, supra, 59 Cal.4th at p. 132, fn. omitted.)

“[E]xcuse is best exemplified by accident or misfortune [citation], and justification
is exemplified by the concept of self-defense [citations], although these are not the
exclusive bases for excuse or justification. In the absence of factors of excuse or
justification, the use of fatal physical force or violence against another person is
unlawful.” (People v. Frye (1992) 7 Cal.App.4th 1148, 1155, fn. omitted.)

B. Reasonable and Unreasonable Self-defense

“Self-defense, when based on a reasonable belief that killing is necessary to avert
an imminent threat of death or great bodily injury, is a complete justification, and such a
killing is not a crime. [Citations.] A killing committed when that belief is unreasonable
is not justifiable. Nevertheless, ‘one who holds an honest but unreasonable belief in the
necessity to defend against imminent peril to life or great bodily injury does not harbor
malice and commits no greater offense than manslaughter.” [Citation.] We have also
described this mental state as an ‘unreasonable but good faith belief’ in the need for self-
defense. [Citation.] However, it is most accurately characterized as an actual but
unreasonable belief.” (People v. EImore, supra, 59 Cal.4th at pp. 133-134, original

italics, fn. omitted.)
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C. Murder and Transferred Intent

“Transferred intent was one of the common law doctrines that ‘survived the
enactment of California’s murder statute.” [Citations.] ‘Under the classic formulation of
California's common law doctrine of transferred intent, a defendant who shoots with the
intent to kill a certain person and hits a bystander instead is subject to the same criminal
liability that would have been imposed had “ ‘the fatal blow reached the person for whom
intended.” ” [Citation.] In such a factual setting, the defendant is deemed as culpable as
if he had accomplished what he set out to do.” [Citation.]” (People v. Bland (2002) 28
Cal.4th 313, 320-321; People v. Scott (1996) 14 Cal.4th 544, 548-549.)

“A person who acts intending to kill victim A but who accidentally kills victim B
instead may be guilty of B’s murder under the doctrine of transferred intent. [Citation.]”
(People v. Gonzalez (2012) 54 Cal.4th 643, 653, italics omitted.)

As noted above, the doctrine of transferred intent does not apply to attempted
murder, which requires express malice and the intent to kill as to each victim. (People v.
Bland, supra, 28 Cal.4th at pp. 328, 331.)

D. Mathews and Transferred Self-defense

While transferred intent is usually applied to extend a perpetrator’s culpability for
murder, the doctrine has also been extended to claims of self-defense.

“[T]he reasoning [of transferred intent] applies equally to carry the lack of
criminal intent to the unintended consequences and thus preclude criminal
responsibility.” (People v. Mathews (1979) 91 Cal.App.3d 1018, 1023 (Mathews), first
italics in original, second italics added.) Accordingly, “the doctrine of self-defense is
available to insulate one from criminal responsibility where his act, justifiably in self-
defense, inadvertently results in the injury of an innocent bystander.” (ld. at p. 1024,
italics added.)

The doctrine of “transferred self-defense” was first explained in Mathews, where

the defendant shot into a car and attempted to kill the passenger. The passenger moved
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out of the way and the driver was killed. The defendant later claimed she was shooting at
the passenger in self-defense because the passenger was pointing a gun at her. On
appeal, the defendant claimed the trial court had a sua sponte duty to instruct that the
homicide was justified under self-defense “where the act of self-defense, though directed
towards the unlawful aggressor, inadvertently results in the death of an innocent
bystander,” so that she would have been acquitted of the murder. (Mathews, supra, 91
Cal.App.3d at p. 1023.)

Mathews acknowledged that the “principal application” of the doctrine of
transferred intent established that “one’s criminal intent follows the corresponding
criminal act to its unintended consequences.” (Mathews, supra, 91 Cal.App.3d at
p. 1023.) Mathews reviewed the common law doctrine and numerous cases and
concluded that “the reasoning applies equally to carry the lack of criminal intent to the
unintended consequences and thus preclude criminal responsibility.” (lbid., original
italics.) “[T]he doctrine of self-defense is available to insulate one from criminal
responsibility where his act, justifiably in self-defense, inadvertently results in the injury
of an innocent bystander.” (Id. at p. 1024; see also People v. Levitt (1984) 156
Cal.App.3d 500, 507-508 (disapproved on other grounds by People v. Johnson (2016) 62
Cal.4th 600, 649, fn. 6); People v. Curtis (1994) 30 Cal.App.4th 1337, 1357.)

While Mathews held the defense is available in California, it also found the trial
court did not have a sua sponte duty to so instruct based on the facts of the case.
(Mathews, supra, 91 Cal.App.3d at pp. 1024-1025.) “[N]either party contested the issue
of whether defendant’s perceived fear for her life was available to insulate her from
liability for the death of [the victim], an innocent third party. Each party assumed that it
was. Moreover, the court gave a full complement of standard instructions dealing with
self-defense, sufficient for the jury to resolve the issue of defendant’s reasonable
apprehension of loss of life or great bodily injury and her reaction thereto.” (Id. at

p. 1025.) While the self-defense instructions stated that “to qualify as a justifiable
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homicide, the ‘person killed” must have been the unlawful aggressor” (ibid.), Mathews
held the instruction did not preclude the jury from finding the defendant acted in self-
defense because it “merely advise[d] that homicide is justified when the unlawful
aggressor is the person killed. It does not state that homicide is unjustified where the
unlawful aggression of one results in the inadvertent death of another. Moreover, that
court did instruct [citation] that ‘[if] the right of self-defense exists, it is a complete
defense to any crime committed during the exercise of the right.” ” (lbid., original
italics.)

E. Analysis

Defendant argues the court had sua sponte duty to instruct on his defense of
transferred self-defense based on his testimony that he fired at Herman in self-defense,
and that he did not intend to shoot Janee. Defendant contends the jury could have
concluded that in trying to defend himself against Herman, he inadvertently shot Janee.
Defendant asserts that if the jury found his claims of either reasonable or unreasonable
self-defense were credible, an instruction on transferred self-defense would have resulted
in his acquittal for the murder of Janee, or conviction of voluntary manslaughter as a
lesser included offense.

The transferred intent instruction that was given in this case must be considered in
light of the instructions that preceded it. As set forth above, the jury was fully and
accurately instructed on murder, express and implied malice, manslaughter, justifiable
homicide, and reasonable and unreasonable self-defense. “If a person kills with a legally
valid excuse or justification, the killing is lawful, and he or she has not committed a
crime.” CALCRIM No. 505, justifiable homicide and self-defense, stated: “The
Defendant is not guilty of murder or manslaughter or attempted murder or attempted
voluntary manslaughter if he was justified in killing or attempting to kill someone in self-

defense.” CALCRIM No. 520 defined the elements of murder and stated the jury had to
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find defendant killed “without lawful justification.” The court then gave CALCRIM

No. 562 on transferred intent:

“If the Defendant intended to kill one person, but by mistake or
accident killed someone else instead, then the crime, if any, is the same as if
the intended person had been killed.” (ltalics added.)

The transferred intent instruction was immediately followed by CALCRIM
No. 562, defining voluntary manslaughter based on imperfect self-defense: “If you
conclude the Defendant acted in complete self-defense, his action was lawful, and you
must find him not guilty of any crime.” (Italics added.)

The entirety of the instructions did not preclude the jury from finding that
defendant acted in self-defense when he fired at Herman, and Janee could have been an
innocent bystander so that her death was justifiable. The jury was repeatedly instructed
that the homicide of Janee was justifiable if defendant acted in complete self-defense.
The transferred intent instruction further stated that if he intended to Kill one person but
by mistake killed another person, “then the crime, if any, is the same as if the intended
person had been killed.” (Italics added.) Such language instructed the jury that if it
found defendant intended to kill Herman in complete self-defense, but he mistakenly shot
and killed Janee, then the crime “if any” was the same as if the intended person (Herman)
had been killed — a justifiable homicide.

Both the prosecutor and defense counsel addressed defendant’s claim of self-
defense, and that it was based on his belief that Herman was going to shoot him. The
prosecutor attacked defendant’s credibility in light of his flight to Cleveland, and the
conflicting statements between his postarrest interview and trial testimony, but did not
challenge defendant’s assertion that a credible claim of complete self-defense could result
in acquittal.

We thus conclude that to the extent the court was required to instruct on

transferred self-defense, the entirety of the instructions permitted the jury to acquit
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defendant of the murder of Janee if it found his self-defense claim credible. The jury’s
verdicts indicate to the contrary.
I1l.  CALCRIM No. 571

The court instructed the jury with the pattern version of CALCRIM No. 571,
which correctly defined voluntary manslaughter based on imperfect self-defense. In

doing so, the court included the following optional paragraph in the instruction:

“Imperfect self-defense does not apply when the Defendant through
his own wrongful conduct has created circumstances that justify his
adversary’s use of force.” (Italics added.)

Defendant challenges this paragraph and asserts it was not supported by the
evidence, since the jury could have wrongly concluded that defendant’s “wrongful
conduct” was merely the exchange of words with Herman immediately before the
shooting. Defendant argues the court’s inclusion of this paragraph was prejudicial
because it prevented the jury from properly evaluating his claim of self-defense.

A. Failure to Object

We first note that defendant did not object to CALCRIM No. 571 in general or to
this particular paragraph, and he has not raised a claim of ineffective assistance.
Nevertheless, we review the merits of his claim of error to determine whether the
instruction affected his substantial rights. (8 1259.) “ ‘[A] defendant need not assert an
objection to preserve a contention of instructional error when the error affects the
defendant’s “substantial rights.” [Citation.] In this regard, “[t]he cases equate
‘substantial rights” with reversible error” under the test stated in People v. Watson (1956)
46 Cal.2d 818 .... [Citation]’ [Citations.] ‘Ascertaining whether claimed instructional
error affected the substantial rights of the defendant necessarily requires an examination
of the merits of the claim ....” [Citation.]” (People v. Lawrence (2009) 177 Cal.App.4th
547,553, fn. 11; People v. Jimenez (2016) 246 Cal.App.4th 726, 730.)
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B. The Perpetrator’s “Wrongful Conduct”
The “optional” paragraph in CALCRIM No. 571 that was given in this case is
based on In re Christian S. (1994) 7 Cal.4th 768, 773, fn. 1:

“It is well established that the ordinary self-defense doctrine —
applicable when a defendant reasonably believes that his safety is
endangered — may not be invoked by a defendant who, through his own
wrongful conduct (e.g., the initiation of a physical assault or the
commission of a felony), has created circumstances under which his
adversary’s attack or pursuit is legally justified. [Citations.] It follows, a
fortiori, ... the imperfect self-defense doctrine cannot be invoked in such
circumstances.” (Ibid., italics added.)

The California Supreme Court has repeatedly approved this principle. (People v.
Seaton (2001) 26 Cal.4th 598, 664; People v. Hardin (2000) 85 Cal.App.4th 625, 630;
People v. Enraca (2012) 53 Cal.4th 735, 761-762.)

C. Analysis

Defendant contends the court’s inclusion of this paragraph in CALCRIM No. 571
prevented the jury from considering his self-defense claim, and it was prejudicial because
there was no evidence he committed an assault or any felony before the shooting started.
Defendant asserts the jury could have decided that he could not raise self-defense simply
because he exchange words with Herman, even though their conversation would not have
been sufficient to trigger the advisement in CALCRIM No. 571.

Herman testified that when defendant tried to pick up Janee, Janee replied that she
was married, and Herman told defendant in a “joking” way that Janee was his wife.
Defendant asked Herman if he knew who he was and declared that Herman did not know
who he was talking to, using challenging and confrontational language. Herman tried to
shake hands with him, but defendant declined and walked away. Immediately before the
shots were fired, defendant again used challenging and confrontation language to

Herman, who testified that he turned around and saw defendant holding the gun.
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In contrast, defendant told the police and testified at trial that Herman was the first
person to pull his weapon, and that defendant felt compelled to draw his nine-millimeter
handgun because he was afraid Herman was going to shoot him. Herman admitted at
trial that he pulled his .45-caliber Glock handgun, but that he did so only after defendant
had shot Janee and himself and that he never fired any rounds. Herman also admitted he
passed his gun to his neighbor before the police arrived at the bar.

While CALCRIM No. 571 did not define “wrongful conduct,” the California
Supreme Court has held that such actions include “the initiation of a physical assault or
the commission of a felony.” (In re Christian S., supra, 7 Cal.4th at p. 773, fn. 1.) The
entirety of the evidence, particularly the prosecution’s rebuttal witnesses, supported the
inference that defendant was provoking Herman to elevate their exchange from a verbal
dispute to a physical assault. Adelesmo Cazares, the bar manager, testified that two men
were talking but it “escalate[d] a little higher,” and then he saw the first muzzle flash.
Phillip Colmenero, who was helping the bartender, told the police that Herman held out
his hands and tried to calm down defendant during the verbal exchange. Colmenero said
that as Herman tried to calm him down, defendant said, “ F[**]k that,” ”” and “ “Why you
tripping for? What — don’t — don’t be tripping like that.” ” Colmenero said defendant
also said, “ ‘What, mother f[**]ker? Who is tripping now.” ” While the witnesses
testified that only one man fired gunshots, the evidence could have raised the inference
that defendant was about to provoke Herman into a physical dispute and Herman may
have reached for his weapon. Under such circumstances, the optional paragraph of
CALCRIM No. 571 was supported by the evidence and would have prevented defendant
from claiming perfect or imperfect self-defense.

In any event, the jury’s verdicts indicate that it rejected defendant’s self-defense
claim and his credibility, particularly his insistence that he never shot Janee. The court’s

decision to include the paragraph in CALCRIM No. 571 was not prejudicial.
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IV.  The Concurrent Term for Count 3

Defendant was also charged with count 3, possession of a firearm by a felon
(8 29800, subd. (a)(1)). He pleaded no contest to count 3 prior to trial and was sentenced
to a concurrent upper term of three years for that offense.

Defendant contends the concurrent term for count 3 should have been stayed
pursuant to section 654 because the evidence failed to show his possession of the firearm
was separate and distinct from using the gun to shoot Herman and Janee.

“Section 654 bars multiple punishments for separate offenses arising out of a
single occurrence where all of the offenses were incident to one objective. [Citation.]”
(People v. Lewis (2008) 43 Cal.4th 415, 519.) “ “Whether a course of criminal conduct is
divisible and therefore gives rise to more than one act within the meaning of section 654
depends on the intent and objective of the actor. If all of the offenses were incident to
one objective, the defendant may be punished for any one of such offenses but not for
more than one.” [Citation.]” (People v. Rodriguez (2009) 47 Cal.4th 501, 507, italics
added in original.)

Whether the provision “applies in a given case is a question of fact for the trial
court, which is vested with broad latitude in making its determination. [Citations.] Its
findings will not be reversed on appeal if there is any substantial evidence to support
them. [Citations.] We review the trial court’s determination in the light most favorable
to the respondent and presume the existence of every fact the trial court could reasonably
deduce from the evidence. [Citation.]” (People v. Jones (2002) 103 Cal.App.4th 1139,
1143))

As noted by the People (RB 25), defendant was convicted in count 3 of being a
felon in possession of a firearm in violation of section 29800, subdivision (a)(1)), the
successor to former section 12021, subdivision (a)(1). (People v. Frutoz (2017) 8
Cal.App.5th 171, 176.) A violation of the statute “is a relatively simple crime to commit:

an ex-felon who owns, possesses, or has custody or control of a firearm commits a
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felony. Implicitly, the crime is committed the instant the felon in any way has a firearm
within his control.” (People v. Ratcliff (1990) 223 Cal.App.3d 1401, 1410, original
italics, fn. omitted.)

Defendant relies on a series of cases that applied section 654 to the sentence
imposed for being a felon in possession, where the perpetrator committed other crimes
that involved the use of that same firearm. (See, e.g., People v. Cruz (1978) 83
Cal.App.3d 308; People v. Kane (1985) 165 Cal.App.3d 480.) “[I]f the evidence
demonstrates at most that fortuitous circumstances put the firearm in the defendant’s
hand only at the instant of committing another offense, section 654 will bar a separate
punishment for the possession of the weapon by an ex-felon.” (People v. Ratcliff, supra,
223 Cal.App.3d at p. 1412.)

The court did not make express findings when it imposed the concurrent term for
count 3, but the evidence shows that defendant did not fortuitously obtain possession of
the nine-millimeter handgun at the time of the murder and attempted murder of Janee and
Herman in the bar. Instead, defendant admitted in both his trial testimony and his
postarrest statement that he had obtained possession of that gun sometime prior to the
incident and stored it in an abandoned house. Defendant also admitted that he retrieved
the firearm in the hours between the car wash and going to the bar, because of a vague
sense that certain people were going to set him up and he needed more than a knife to
protect himself. There was no evidence that defendant knew Herman and Janee prior to
the incident at the bar, or that he committed the murder with premeditation. Thus,
defendant was a felon who was armed with a firearm before he even entered the bar and
saw the victims that night.

There was additional evidence that after he shot Herman and Janee, defendant
continued to possess the weapon because he put it in a bag with some clothes, used an
alias, and took the train to Cleveland. When he was arrested several weeks later, the

police monitored his call from jail as he discussed the location of the weapon with
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someone. The police found the gun under the plastic liner in a trash can in the Cleveland
apartment where he had been staying, and defendant later admitted that he put it there.

The court’s decision to impose a concurrent term for count 3 is supported by
substantial evidence.

As noted above, however, the record must be corrected as to the sentence imposed
for count 3. The probation report stated the possible terms for count 3 were 16 months,
two years, or three years, and recommended a concurrent upper term of three years.
According to the reporter’s transcript and the minute order, the court imposed a
concurrent upper term of three years for count 3. However, the abstract of judgment
erroneously states that defendant was sentenced to the concurrent term of two years for
count 3.

The abstract must be corrected to reflect that defendant was sentenced to the
concurrent upper term of three years for count 3.

V. The Victim Restitution Order

Defendant argues the court’s order for him to pay $5,000 to the victim restitution
fund must be reversed because the amount was not supported by any documentary
evidence, such as bills or sworn statements.

A. Background

The probation report recommended a restitution fine of $10,000, and a separate

victim restitution order as follows.

“According to information received from the VCGCB (Victim
Compensation and Government Claims Board), a claim (#A14-4745261)
was billed and benefits were paid to Herman Tatum in the amount of $5000
for funeral/burial expenses. It is respectfully recommended that the
defendant pay restitution to the Victim Compensation and Government
Claims Board, in the amount of $5000, pursuant to PC 1202.4(f)(2). It is
further recommended that restitution be reserved, pursuant to PC 1202.4(f)
for future purposes.”
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Attached to the probation report was a letter from the VCGCB, dated May 13,
2016, stating that Herman had filed an application for restitution of $5,000 for
funeral/burial expenses, and that amount had been paid to him. The letter requested the
court to order victim restitution in that amount.

On June 7, 2016, the court convened the scheduled sentencing hearing. Eric
Green, who had been retained to represent defendant at trial, acknowledged receipt of the
probation report, but advised the court that defendant wanted a new attorney to file a
motion for new trial. The court relieved trial counsel, appointed Amy Guerra to represent
defendant, and continued the matter.

On October 26, 2016, the court again convened the sentencing hearing and asked
whether defendant had filed any post-trial motions. Ms. Guerra appeared with defendant
and advised the court that she had discussed the matter with defendant and she would not
be filing a motion for new trial.

The court proceeded with the sentencing hearing. Ms. Guerra submitted the
matter on the probation report and did not raise any objections.

The court ordered defendant to pay $5,000 to the Victim’s Compensation and
Government Claim Board, as recommended by the probation report and reserved further
victim restitution. Defense counsel did not object to the court’s order.

B. The Court’s Restitution Order

Section 1202.4 requires the trial court to order full victim restitution “in every case
in which a victim has suffered economic loss as a result of the defendant’s conduct,”
“unless it finds compelling and extraordinary reasons for not doing so and states them on
the record.” (8 1202.4, subd. (f); People v. Giordano (2007) 42 Cal.4th 644, 652.)
Section 1202.4, subdivision (f)(4)(A) states that if the Restitution Fund provided
assistance to a victim or derivative victim, “the amount of assistance provided shall be
presumed to be a direct result of the defendant's criminal conduct and shall be included in

the amount of the restitution ordered.”
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“ “The defendant has the right to a hearing before a judge to dispute the
determination of the amount of restitution.” [Citation.] At that hearing, the prosecution
bears the initial burden of making a prima facie showing of the victim’s economic loss.
Once that showing is made, the burden shifts to the defendant to demonstrate that the
amount of the loss is other than that claimed by the victim. [Citations.] Section 1202.4
does not by its terms require any particular type of evidence. [Citation.] The standard of
proof is preponderance of the evidence. [Citation.]” (People v. Aguilar (2016) 4
Cal.App.5th 857, 862.)

“On appeal, we review the trial court’s [restitution] order for abuse of discretion.
[Citation.] No abuse of discretion occurs if the restitution order is supported by a rational
and factual basis. [Citation.] We reverse only if the trial court’s order is arbitrary or
capricious. [Citation.]” (People v. Aguilar, supra, 4 Cal.App.5th at p. 862.)

“Restitution hearings are intended to be informal. ° “ Section 1202.4 does not, by
its terms, require any particular kind of proof. However, the trial court is entitled to
consider the probation report, and, as prima facie evidence of loss, may accept a property
owner’s statement made in the probation report about the value of stolen or damaged
property.” [Citations.] © “This is so because a hearing to establish the amount of
restitution does not require the formalities of other phases of a criminal prosecution.
[Citation.] When the probation report includes information on the amount of the victim’s
loss and a recommendation as to the amount of restitution, the defendant must come
forward with contrary information to challenge that amount.” > [Citation.]” * [Citation.]
This is invariably a dollars and cents dispute. [I]t is up to the defendant “ « ‘to
demonstrate that the amount of the loss is other than that claimed by the victim,” ”’
namely, that the amount claimed is excessive. [Citation.]” (People v. Weatherton (2015)

238 Cal.App.4th 676, 684.)
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C. Analysis

“ “‘When the probation report includes a discussion of the victim’s loss and a
recommendation on the amount of restitution, the defendant must come forward with
contrary information to challenge that amount. [Citation.]’ [Citations.]” (People v.
Collins (2003) 111 Cal.App.4th 726, 734.) The probation officer’s report clearly stated
the amount recommended for victim restitution, based upon the letter from the victim
restitution board about the amounts paid for Janee’s funeral. Neither of defendant’s
attorneys objected to the probation report or challenged that amount. At the sentencing
hearing, defense counsel submitted the matter on the probation report and did not object
when the court imposed the order.

Defendant had ample notice of the amount of restitution sought and a reasonable
opportunity to contest that amount. Defendant did not present contrary evidence or rebut
the claim. The court did not abuse its discretion when it imposed the restitution order.
VI.  The Court’s Imposition of the Firearm Enhancement

In addition to the terms imposed for counts 1 and 2, the court imposed two
consecutive terms of 25 years to life for each count based on the section 12022.53,
subdivision (d) firearm enhancements.

Defendant asserts the matter must be remanded for the court to consider whether it
would strike the term imposed for the section 12022.53 firearm enhancement, based on
the subsequent enactment of SB 620. (2017-2018, Reg. Sess., S.B. 620, Stats. 2017, ch.
682.)

The People concede that the sentencing provisions of SB 620 are retroactive since
defendant’s case is not yet final. However, the People argue remand is not appropriate
because the record indicates the court would not have exercised discretion to impose a
lesser sentence in this case and striking the enhancements would not be in the interests of

justice.
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A. SB 620

At the time of the sentencing hearing in this case, imposition of an enhancement
under section 12022.53 was mandatory and could not be stricken in the interest of justice
pursuant to section 1385 or any other provision of law. (People v. Felix (2003) 108
Cal.App.4th 994, 999; People v. Sinclair (2008) 166 Cal.App.4th 848, 852—-853; People
v. Kim (2011) 193 Cal.App.4th 1355, 1362-1363.)

On October 11, 2017, the Governor signed SB 620, effective January 1, 2018.
(Stats. 2017, ch. 682, § 2.) As relevant to this case, SB 620 amended section 12022.53,
to give discretion to the trial court to strike a firearm enhancement in the interest of

justice. That section now states:

“The court may, in the interest of justice pursuant to Section 1385 and at
the time of sentencing, strike or dismiss an enhancement otherwise required
to be imposed by this section. The authority provided by this subdivision

applies to any resentencing that may occur pursuant to any other law.”
(8 12022.53, subd. (h).)

Both defendant and the People agree that SB 620°s amendments apply
retroactively to cases not yet final on appeal. (In re Estrada (1965) 63 Cal.2d 740, 746;
People v. Francis (1969) 71 Cal.2d 66, 75-76; People v. Brown (2012) 54 Cal.4th 314,
323.) They disagree as to whether the matter must be remanded for the court to consider
whether to exercise its discretion in this particular case.

B. The Sentencing Hearing

At the sentencing hearing, the trial court heard a lengthy and emotional statement
from the sister of Janee’s father about the impact of the random murder of the 28-year-
old woman on her family, particularly her children and stepchildren. The prosecutor
similarly stated that Janee’s murder had “a horribly devasting effect on their family,

essentially destroyed their family.”

“Let me say this: On a day when leaders of southwest Fresno held a rally
to stop the violence in their community, an event which the Defendant
participated he tragically perverted this message of peace when he took the
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life of a vibrant young woman, who had done nothing except perhaps
politely spurning the advances of the Defendant. It would be hard to
imagine a sadder result to a promising day. And the family has the Court’s
sincere condolences.”

The court then imposed an aggregate sentence of the determinate term of nine
years plus 65 years to life as follows: 15 years to life for count 1, second degree murder,
plus 25 years to life for the section 12022.53, subdivision (d) firearm enhancement; a
consecutive upper term of nine years for count 2, attempted murder, plus 25 years to life
for the firearm enhancement; and a concurrent upper term of three years on count 3, felon
In possession of a firearm.

When the court imposed the upper determinate term for count I, it stated the
aggravated term was “warranted in light of the fact that the Defendant has a significant
criminal history, including acts of violence towards women aside from the current
case.”16

C. Analysis

Since the court did not have discretion to strike either of the firearm
enhancements, it did not address or consider whether imposition of the enhancements
under the facts and circumstances of this case would be in furtherance of justice pursuant
to section 1385.

“Generally, when the record shows that the trial court proceeded with sentencing
on the erroneous assumption it lacked discretion, remand is necessary so that the trial
court may have the opportunity to exercise its sentencing discretion at a new sentencing
hearing. [Citations.] Defendants are entitled to ‘sentencing decisions made in the

exercise of the “informed discretion” of the sentencing court,” and a court that is unaware

16 According to the probation report, defendant had a juvenile adjudication for
murder in 1986. His adult convictions included weapons offenses, misdemeanor corporal
Injury to a spouse/cohabitant in 1995; and felony infliction of corporal injury on a spouse
in 1999, along with numerous probation and parole violations.
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of its discretionary authority cannot exercise its informed discretion. [Citation.]”
(People v. Brown (2007) 147 Cal.App.4th 1213, 1228.)

While the court imposed the upper term for count 2, it was statutorily prohibited
from considering whether to exercise its discretion when it imposed the section 12022.53
enhancements. It did not make any discretionary sentencing findings that would
eliminate the need for a remand in this case.

We therefore conclude that the matter must be remanded for the court to determine
in the first instance whether to exercise its new statutory discretion to strike the firearm
enhancements in this case under section 12202.53, subdivision (h). By remanding the
matter, we do not find that the court must strike the enhancements, but only that the court
must consider whether to exercise its discretion pursuant to the newly-enacted statutory
provision.

DISPOSITION

The matter is remanded for the superior court to consider whether to strike the
firearm enhancements pursuant to section 12022.53, subdivision (h).

On remand, the abstract of judgment must be corrected to state that defendant was
sentenced to the concurrent upper term of three years for count 3, possession of a firearm
by a felon.

In all other respects, the judgment is affirmed.
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POOCHIGIAN, J.
WE CONCUR:

HILL, PJ.

SMITH, J.
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